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Commission Members Present: Brett Iafigliola, Garry Thompson, Peter Carpenter, 
Jennifer Jansen, Gary Pehanic, and Michelle Hawkins. Chaz Weber was excused. 
 
Others Present: George Smerigan, City Planner, Andrew Bemer, Law Director. 
Audience: 4. 
 

Chairman Brett Iafigliola called the meeting to order at 7:30 p.m.   
 
1. Planning & Zoning Case #17-2021 - A request by Francis Amato, owner of vacant 
parcels on Cottage Trail, PP# 291-27-040, 041, and 042, for a variance to Section 
1268.07(b) to permit the separation between buildings in a PRD to be ten (10) feet 
regardless of whether the facing side walls contain windows in lieu of the fifteen (15) feet or 
twenty (20) feet required by Code. 
 
Mr. Iafigliola administered the oath.  
 
Mr. Amato stated that there are three vacant lots in an existing cluster subdivision.  He 
purchased the lots and intends to build homes that are similar to those that exist in the 
current neighborhood.  The original plat was done in 1998 and the zoning code has 
changed which is the reason for the variance so he can fit what the original intent was and 
what is already in the community.  Mr. Iafigliola stated that page six of the application has 
questions regarding “required findings for a variance” and asked that Mr. Amato briefly tell 
the Commission why he thinks or does not think that these apply.  
 
Mr. Amato stated Question: can the property be put to an economically viable use; Answer: 
no, it is a cluster subdivision and the current product in the subdivision is kind of small so 
as you reduce the footprint of the lot it becomes unbuildable, in a sense; Question: does 
the variance request stem from a condition that is unique to the property; Answer: yes, the 
old subdivision was platted in 1997 with different zoning requirements.  He does have the 
original plat and drawings from the engineer showing how everything was laid out and the 
intent.  He did not create the hardship as he was not aware of the zoning restrictions. All 
the documents he received from the seller, the drawings and plat, had homes laid out 
similar to what he saw when he drove around the community.  Question: is the granting of 
the variance necessary for reasonable use of the land and building; Answer:  yes, there are 
three vacant lots in the community and have been there since 1997 so it is a reasonable 
use because he is going to use it for what it was intended which is to build three single 
family new construction homes. Question: it will not adversely affect water, safety, sewer or 
refuge removal; Answer: No, there are already sewer and water taps, electric, everything is 
there just need to hook into it.  Question: is it in harmony with the general purpose and 
intent of the zoning code; Answer: yes, on the zoning code. It will compliment the character 
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of the neighborhood by getting rid of the three lots and finishing out the subdivision as it 
was intended.  
 
Mr. Smerigan stated that this is a PRD development and instead of having identified 
minimum side yard setbacks from lot lines there are building separation requirements. The 
way the code is written in the PRD if there are no windows in the side walls then the 
separation between units can be 10 feet; if one of the two buildings has a window in the 
side wall it has to be 15 feet; if both have windows in the sidewalls, they have to be 20 feet. 
The problem is that we have to check the plan to determine what the separation 
requirement between the buildings are instead of knowing that there is going to be a 
standard separation.  The second issue is that the whole arrangement anticipated that in 
some instances you would have condominium style ownership so you would not actually 
have lots and so you deal with building spacing. In this instance, where we have lots one of 
the problems is whether or not a unit has a window in the side of the house forces the 
neighboring lot to be further from the property line, so you would actually be stealing 
setback from the neighboring lot. This arrangement has been in the code for a long time but 
it really doesn’t work effectively where you have lots that are really more suited for a 
condominium arrangement. If you recall on an earlier PRD development we stimulated the 
separation from the lot lines and separation between units, specifically, regardless of unit 
style and that made it much easier in terms of review and so that one homeowner is not 
adversely impacting the neighboring lot owner. In this case the entire development is built 
with the exception of these three lots which are the last lots. These lots are on an eyebrow 
so two of the lots are pie shaped and get wider as they go back; what Mr. Amato is 
proposing is to build units very similar to those that exist but they have windows in the side 
walls and theoretically have to be further apart. If you notice from his drawings, which are 
labeled lots 13, 14 and 15, lot 13 because of the way the building sits in the pie shaped lot 
its only close to the building on lot 14 on a corner and as you go back further on the lot it 
gets further and further away; lot 15 is adjacent to the street so there is no house on that 
side; lot 14 is also pie shaped and where it comes adjacent to lot 15 you are again only 
close at a corner and they get further and further apart as you go back. The only place 
where there is going to be an issue frankly is between 13 and 14 where he is proposing to 
put the units 10 feet apart. Again, these would both be new houses and these new owners 
would know that they are buying units that are 10 feet apart. The units that are in there now 
vary in setback from each other but there are many units that are 10 or 12 feet apart so this 
is not an unusual circumstance for the neighborhood. In order to place these units in this 
way the applicant needs a variance to that section of the code because they do have side 
windows and they would not meet the 10-foot separation requirement. Again, the impact is 
really internal to the three lots that he owns and on the edge he is not violating anything 
and it is consist with the character of the neighborhood that he is attempting to build in.  
 
Mr. Bemer asked how far the garages would go back and whether it was necessary to have 
windows in the same location on both houses.  He knows this does not address the 
structures themselves only the setbacks but he is questioning whether there should be 
conditions about making sure windows are offset so they are not directly opposite each 
other.  Mr. Smerigan stated that the way the current code was drafted it’s really difficult in 
terms of administration; when the city is approving the layout for the development you do 
not have final house plans for all the lots; now if it’s a development where you are pre-



3 

 

approving the house footprints and everything is going to be the same that’s one thing but 
where you having individual lots and some of the homes are a little different and people are 
selecting options for their homes you don’t know what’s going to happen which makes it 
difficult to administer. For example, if someone puts a house on a lot and they put a side 
window in because they have a bedroom and they have to have the required opening then 
they are forcing the house on the next lot further from the property line which becomes very 
problematic because then we have difficulty getting houses on the lots in some cases. 
Then you have to change the design in such a way that you have a blank wall and that 
causes as much heartburn for some of the neighbors as having the window there because 
you’re looking at a solid blank wall on the side of the house. This is one of those things that 
hasn’t worked well and one of those things in the code that we have talked about changing 
but we haven’t gotten to yet. It is much simpler to have a standard setback from the side lot 
line and then everyone has the same option in terms of the location of their house. It is 
difficult without removing windows out of bedrooms to avoid windows on the sides and 
there are certain window opening requirements for a second story bedroom and that starts 
to become an issue because then you have to redesign the house which is then a practical 
difficulty.   Mr. Bemer replied that he understood. He asked if these houses had designs 
where every third house is identical.  Mr. Amato stated that they are all basically the same 
except for the elevation; you change the elevation a little or some colors which is not 
uncommon in a cluster community; everything looks the same and that is the intent here. 
Mr. Bemer stated that what Mr. Smerigan has stated is that you don’t want to have nothing 
but a wind tunnel created with bare walls and if there is an ability to offset windows that 
would be fine if not that’s understandable.  
 
Ms. Jansen stated that she just wants to make sure she understand what PRD stood for, is 
it private residential development.  Mr. Smerigan replied that it is a planned residential 
development. It is a special chapter in the code and can be done in any of the D districts; 
you have the development alternative to do a PRD then the other set of standards and 
design criteria kicks in. That is how this development was done so even though it has the 
underlying D zoning it was approved as a PRD and has to follow all those PRD 
requirements.  
 
Mr. Pehanic indicated that the units the applicant is going build will have windows. Mr. 
Amato replied yes. Mr. Pehanic asked if the units currently in the development are this far 
apart with have windows.  Mr. Amato replied that he is sure there are.  Mr. Smerigan 
replied it varies; in some instances where they are close like this there are no windows or 
there is only window on one of the two buildings; but there are some where there are 
windows in both.  It varies throughout the neighborhood but there are units that are this 
close that have windows in at least one of the two.  Mr. Amato stated that when you look at 
the plan part of the issue with the windows is on one side of the house where the window is 
its in a bedroom and you can’t not have a bedroom that does not have a window; then on 
the other side of the house the one window is above the kitchen sink and the other one is in 
the bathroom and again those are places that you can’t not have windows in those rooms.  
Mr. Smerigan stated for the record, the original development was approved with the 
separations that are out there today which occurred before his time with the city. When Mr. 
Amato came in and requested the permits he obviously has to rely on the code and the 
current code is what is causing his issue; but the plan that he is proposing is consistent with 
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the original general development plan for the whole development. Since there is no 
documentation about a variance granted or setbacks set on the plat he has nothing to go 
by to authorize this to continue because of the current code so the only way he can do it in 
alignment with what was originally approved is for the Commission to grant those 
variances.   
 
Roy Johnson, stated that he lives in the house on the corner and just looked at the plans 
at the building department.   
 
Mr. Iafigliola administered the oath.  Mr. Johnson continued and stated that it appears that 
Mr. Amato wants to hold the same setbacks that exist from the curb. The structure on lot 
040 and the structure on 041 appear to be parallel with each other in that straight property 
line going back and in his opinion that is perfect and exactly fits the original topo map and 
the nature of the whole development.  
 
Diane Ziemann, stated that she is new to the neighborhood and lives across the street at 
23805 Cottage Trail.  Her concern is that at 10 feet they might be too close for privacy, you 
get noise from one house to the other.  She is not sure of the layout; her concern is there is 
a walkway through there not a street and how much will it cut down on the green space that 
is currently available for this walking trail; how far back or close to the walkway will the 
houses be.  What about fire is it too close; what is the distance that you have to safely be 
away from one house to the other for fire reasons or to get safety equipment down if 
needed.  Aesthetically she thinks its going to look like its jammed together.  She feels that 
there was a reason for the code.  
 
Mr. Iafigliola stated that Ms. Ziemann asked about the status of the current and future 
walking path that is to the north of the property.  Mr. Amato stated that the current path will 
be left intact, this will not impact that.  Ms. Ziemann asked how close the house would be to 
the walking path.  Mr. Amato stated that it is within the original intent.  Mr. Smerigan stated 
that the closest the house would get to the path is about 20 feet and that would be the 
closest spot.  Mr. Amato stated that there is still green space between the rear of the 
homes and the front of the walkway.  Again, this is in conjunction with the master plan of 
the community and its original intent.  He is not asking to change anything what he did was 
take the original topographic maps that were originally designed for the community and had 
his engineer duplicate those exactly.  Ms. Ziemann stated that we are saying how much on 
either side of the path is green space for that path.  Mr. Amato stated that will vary as you 
go around the curve but it looks like the shortest point would be 20 feet.  Mr. Iafigliola 
stated that he has the advantage of seeing the current plat and the original and either one 
you want to go off of the walking trail is on common area and all three of the houses are on 
private property.  Mr. Amato replied that he will not encroach any of the green space that 
has been set aside for the community in the master plan.   
 
Mr. Iafigliola stated that Ms. Ziemann also questioned the fire code and safety.  Mr. 
Smerigan replied that the 10 feet meets the fire requirement; the minimum separation by 
fire code would be eight feet and they are beyond what the minimum fire code separation 
would be.  
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Mr. Iafigliola stated that Ms. Ziemann’s last question was about aesthetics.  Mr. Amato 
replied that his intent when he purchased the property was to keep these units basically the 
same as those existing units in the community.  Ms. Ziemann asked if they were two-story 
or one-story.  Mr. Amato replied one-story and is the exact unit that another neighbor built 
across the street.  When the homes are built, obviously they will be new, but when the 
lawns and landscaping is established, it will be a natural part of the community.  When you 
drive in and see them, they will look like everything else existing in the cluster community.  
Ms. Ziemann stated that in regard to the fire what about safety equipment getting down 
should there be a need if they are 10 feet apart.  Mr. Smerigan replied that the city would 
never taken safety equipment between two houses, if they fought a fire they would fight it 
from the street.   
 
Mr. Iafigliola stated that sublot 12 is Mr. Johnson’s home and he has testified that he is 
satisfied with the layout.  Relative to Mr. Johnson and north being up the page there is 15 
feet from his property to the property line; then from the corner of the front of one of the 
new houses is 6.78 feet and that is one of the variances being discussed.  Mr. Smerigan 
replied that technically because the way the house is oriented the separation between 
those two houses complies.  Mr. Iafigliola stated that relative to an existing neighbor if that 
was the only thing he was proposing which is sublot 13 there would be no variance 
required other than the property line to the north.  Mr. Smerigan replied that is correct.  Mr. 
Iafigliola stated that he is establishing that there is no variance required for the existing 
neighbor even if he was or was not satisfied.  Mr. Smerigan replied correct.  Mr. Iafigliola 
stated that 13 is the first of three vacant lots and the variance request happens in the north 
corner where the separation is 4.62 feet and is because of the parallelism of the two 
proposing structures.  Mr. Smerigan replied correct.  Mr. Iafigliola stated that he believes it 
is an important fact that neither of these houses exists and someone buying new into the 
development would have every duty to know what they are buying.  He stated that lots 14 
and 15, again neither one exists, and we have a variance situation between 15 due west 
with 8.45 feet.  Mr. Smerigan stated that the key is the way the code is written and the code 
does not refer to property lines but rather the distance between the homes and where we 
are at is the 15 feet in the front corner.  If both of these houses have windows in the side 
walls that theoretically would have to be 20 feet but as you can see the way these houses 
are oriented to each other even if they have windows in the side walls, where the windows 
are will be much more than 20 feet; the nearest point of these two homes is at the corner 
and obviously there are no windows there.  Technically it is a variance for that location as 
well, although the orientation complies with the spirit of the code but not the letter.  Mr. 
Iafigliola stated that also recognize that neither of these houses exist and therefore it is 
almost a different set of understanding.  To the east of the property again with sublot 15.  
Mr. Smerigan indicated that it meets the setback from the street.  Mr. Iafigliola indicated 
that it is 20 feet so no variance needed.  Mr. Smerigan stated that the only variances the 
Commission is granting are the ones in between the houses, internally between the three 
new houses.  Mr. Iafigliola stated that the fact that these houses already exist in a 
subdivision of 48 to 51 units 94% to 98% of the units are already built and we are talking 
about three sublots that definitely meet the spirit and intent of what was approved pre-1997.  
From his opinion, it does seem reasonable to grant the variances.  
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Mr. Iafigliola stated that there are seven tests that we need to talk about; (1) whether the 
variance is substantial; again that is somewhat of a gray term however, we are talking 
about fractions of feet at best, and in his opinion, he does not feel that it is substantial, if 
anyone disagrees this would be the time to speak up; (2) whether or not the character of 
the neighborhood would be substantially altered; he does not feel it would be on the basis 
that there are 48 other units that all are extremely close and very similar, he knows that Ms. 
Ziemann talked about green space but unfortunately it is an arbitrary green space because 
it is private property that can be built on whereas the green space that is the walking path 
and other things that were planned are not proposed to be changed; (3) adverse delivery to 
government services; he believes common sense would dictate there would be no change 
in that, other than Ms. Ziemann mentioning fire safety. Again, all these houses have the 
exact same condition there is a paved street in front, our code, according to Mr. Smerigan 
is eight feet and it exceeds that; (4) could the problem be resolved by other means. The 
houses Mr. Amato is building are fairly well developed in terms of schematics could and 
asked what the square footage would be.  Mr. Amato replied 1465.  Mr. Iafigliola stated that 
if we force the applicant to shrink the house in order to comply you would be left with a 
small house and even smaller house and that does not seem to be the type of solution that 
we are looking for, if for no other reason than we already have 48 of these in this extremely 
tight development, why would we have three that are 1100 and a bunch more that are of 
that size or bigger; in other words, he is saying there are other means to resolve the issue 
but they don’t seem practical; (5) if granting the variance would preserve the spirit and 
intent of the zoning requirement; again he goes back to our predecessors, if you will, they 
obviously granted permission for this under the zoning code and they thought it was 
appropriate at that time and he sees no reason to change it other than he recognizes that 
the zoning has changed; but again when you are virtually a built out development he would 
be hard pressed to say we need to start implementing something else; (6) whether 
substantial justice would be done by granting the variance; we have heard from the most 
affected immediate resident who in his own words said it was perfect; he believes that 
substantial justice is appropriate by granting the variance. He does recognize that the 
neighbor living across the street may not feel the same, but the most important one, 
unfortunately in this case, is the immediate adjacent neighbor. He asked if anyone 
disagrees with those six opinions.  There were no disagreements.  
 
Ms. Ziemann stated that the chairman made a statement that they were close together, but 
we measured them and they are at least 15 feet apart and more in most instances and now 
you are shrinking it by half, well not quite, but almost half 15 to 10 feet.  Mr. Iafigliola stated 
that there are 48 units in the development and asked how many she measured.  Ms. 
Ziemann replied just two but visually it looks the same and she can see it being closer 
because it is in a curve but that is her concern.  
 
Mr. Johnson stated that he is on the board of the homeowner’s association and he gets 
around the subdivision quite a bit, including two times a year when there is a walk through 
to examine the properties, etc.; he can say that there are, in fact houses that are that close 
together in the development.   
 
Nancy Hartmann, stated that she is on the board for Cottage Courts and the treasurer and 
her address is 24113 Cottage Gate.  She knows the woman speaking prior to her said that 
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she has measured between the houses, but she needs to measure between her house and 
her neighbor to the west because if her and the lady next door really tried we could 
probably speak to each other through our kitchen windows.  She seriously doubts there is 
10 feet there and if there is it is maybe 11 feet. In fact, when the landscapers come to cut 
the grass they cannot use a power mower and have to use a regular old fashion start up 
lawn mower because the riding one will not fit in between there so there are houses that 
are close together.  
 
Mr. Iafigliola moved to approve the variance request for Case #17-2021, on the vacant 
parcels of PPN 291-27-040, 041, and 042, for a variance to Section 1268.07(b) to permit 
the separation between buildings in a PRD to be within a reasonable variation as shown on 
Pages 8, 11, and 14 and previously identified in the application packet; Mr. Pehanic 
seconded.  
 
Mr. Iafigliola stated that he understands what is going on and the request states 10 feet in 
between the buildings but they are not ten feet and even if we said less than 10 feet he 
feels that what is shown on this plat is appropriate and the wording doesn’t strike as true to 
him.  Mr. Smerigan stated that he feels the motion is completely appropriate.  Mr. 
Thompson stated that his question is the zoning talks about the windows.  Mr. Smerigan 
replied that what the Commission is saying is regardless of window placement you 
authorize the buildings to be located per the site plans.  Mr. Thompson stated that there 
was no mention of the windows in the motion. Mr. Smerigan replied that the Commission 
does not have to make mention as they are granting a variance to that section of the code 
to permit the buildings to be located in conformance with these site plans.  Mr. Thompson 
stated that he just wanted to clarify.  Poll: 6 ayes; 0 nays. Motion carried.  
 
2. Planning & Zoning Case #18-2021 - A request by Jessie Hawkins, owner of 8579 
Columbia Road, PP# 291-22-020, for minor subdivision/lot line adjustment pursuant to 
Section 1224.02 and waiver of improvements pursuant to Section 1224.02(f)(3). 
 
Mr. Iafigliola indicated that there is an email from Don Sheehy dated September 22, 2021 
indicating that he has no engineering issues with what has been proposed and 
recommends approval.  He stated that an action plan was also distributed tonight.  
 
Mr. Smerigan stated that what is in front of the Commission is what the code refers to as a 
minor subdivision or lot line adjustment and that is where we subdividing property or 
adjusting existing lot lines on property where we are not constructing new roadways. In this 
case there is a parcel owned by Barbara that is odd shaped and in order to be a separate 
parcel had to come out through the nursery to Columbia Road. The other parcel that 
touches Metropolitan is owned by Jeff and Marcia and has two homes on it.  The Hawkins’ 
as a family own all of the land out to Columbia. The intention is to adjust the lot lines, or 
resub divide to create three parcels at the rear. There are three homes at the rear so we 
are not creating any new buildable parcels or building any new homes, this is simply to put 
each home on its own individual parcel. With Block “R” they will dedicate an easement for 
future roadway purposes for the Metropolitan extension; there is already an easement there 
for sanitary sewers so they are following the sanitary sewer easement with this future 
roadway easement so that at some point in the future Metropolitan could be connected 
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further to the south.  These three parcels are now going to use the future road easement as 
their frontage so they meet the requirement and the reason the old parcel had that odd 
shape and went all the way out to Columbia; under our code you have to have frontage on 
a right of way and the only right-of-way available at that time was Columbia.  Uncle John’s 
would like to be able to use that land that was set aside for the nursery operation and the 
three homes want to be on their own parcels; the way to accomplish that is to do this lot 
line adjustment and use the future road right-of-way as the frontage. The only thing the 
Commission would be doing is approving this lot line adjustment plat and granting a waiver 
to the section that requires all subdivisions install all the improvements because obviously 
there are no improvements to install.  Again, at some point he anticipates that in the city’s 
history we will inter-connect from Eastern Star all the way to Metropolitan and then these 
lots will have frontage on that street. All we are doing is using that as legal frontage so we 
can do this adjustment so all three lots will have frontage and can be transferred.  
 
Ms. Hawkins stated that these homes have existed for a while, one was built in 1956 and 
she thinks at one time the city stated that no more than three homes were allowed to be 
back there; she’s not sure of all the history but she knows that her parents lot has an 
easement via the existing driveway to Columbia also to Metropolitan as they have two 
addresses.  She stated that basically all she is trying to do is get a loan for the house in the 
middle and in order to do that it has to be on its own parcel. The information that she just 
distributed is what they are looking doing now and will worry about the rest later; so they 
want to split the parcel with her parents house and the house next to it.  
 
Mr. Smerigan stated that he and Mr. Sheehy are recommending approval.  
 
Mr. Bemer stated that the plan identifies the existing driveway that winds all the way to 
Columbia and runs through a number of individual lots; he asked if they owned all of them.  
Ms. Hawkins stated that some are in Uncle John’s name and some in her dads.  Mr. Bemer 
asked if the family owned all of them.  Ms. Hawkins replied yes. She stated that is also part 
of her question could we get frontage through Metropolitan or can we grant access via the 
existing driveway.   
 
Mr. Thompson stated that looking at the drawing labeled proposed ownership map shows 
the future expansion of Metropolitan and asked if the Hawkins were granting an easement 
for Metropolitan. Mr. Smerigan replied yes. They are granting a future roadway easement 
over the existing sanitary sewer easement that is already there. That follows the same 
route as the existing sanitary sewer easement; all we are doing is giving the city the 
authority, sometime in the future, to be able to construct a road there. Currently all we have 
are the rights for the sanitary sewer this would give us the right for a future roadway.  Mr. 
Thompson stated that the way it is drawn it stops at Barbara Hawkins property.  Mr. 
Smerigan replied that he needs to review the plat itself.  Ms. Hawkins stated that Mr. 
Thompson is correct which is the information she distributed tonight. Mr.  Smerigan stated 
that the Commission will act on the proposed plat which goes all the way to the property 
line and is what we have to do in order to change the lot that has the odd shape because 
they have to have frontage.  They are doing that to get rid of the odd configuration that is 
not used because everyone uses the driveway since its all family; but at some point, if one 
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of these lots transferred then it wouldn’t be family and then you have issues and this is 
trying to clean that all up.   
 
Mr. Iafigliola stated that there is a plat dated July of 2018 and then there is another page in 
the application that is similar to but different than what was just distributed.  He asked 
which one the commission should be looking at.  Ms. Hawkins replied the one that was 
distributed this evening and the plat is not correct, it was a preliminary plat, and it does not 
reflect the latest drawing.  She stated that the only parcel being considered tonight is her 
parents’ lot.  Mr. Smerigan asked if they did not want to take the road all the way through.  
Ms. Hawkins stated that her grandmother does not want to involve her lot at this time.  Mr. 
Iafigliola stated that what is being proposed tonight is to split her parents parcel and then 
extent, on paper, Metropolitan over both lots, but Ms. Barbara Hawkins lot will not be 
considered.   
 
Mr. Smerigan stated that what we are considering tonight would still work for the two lots 
and two homes.  He understands that this may be confusing but eventually the roadway is 
going to come through there and that will be the frontage for that house.  She has a long 
stub that goes to Columbia and the sanitary sewer easement that runs through it, but if she 
is not prepared to go forward then she is not.  He still believes that doing the shorter 
version makes sense both for the Hawkins and the city.  
 
Mr. Bemer asked if the Commission would be creating a land locked parcel for Ms. Barbara 
Hawkins.  Mr. Smerigan replied no, if you look at the plat the parcel goes all the way to 
Columbia Road so it is technically not land locked. Mr. Bemer indicated that he 
understands.   
 
Mr. Iafigliola stated that the first drawing shows what Mr. Smerigan was discussing but now 
the applicant is asking for the Commission to consider a new drawing and asked why the 
change.  Ms. Hawkins replied basically so she can obtain a loan.  There is not frontage and 
according to the history that she has heard they would not allow any separate ownership of 
the houses and no additional homes were permitted to be built.  Mr. Iafigliola stated that 
basically there is one large parcel with two houses and the applicant wants to split the lot.  
The only problem is that the Commission does not have a plat to approve the only plat 
submitted was preliminary.  He does not feel that Commission can approve a lot split on a 
plat they have not seen and a new drawing was given to the Commission which is not in 
line with the preliminary plat.  
 
Mr. Smerigan stated that the applicant wants to split the lot so that each house is on their 
own individual lots.  There is no way to do that because the code requires that every lot 
have frontage but this is a way to accomplish that. He believes that we can still accomplish 
that request but we will need a new plat submitted, since the road will not go all the way 
through as originally discussed.   
 
Mr. Hawkins stated that we thought we would do the whole thing but that is not ready yet so 
we will just do what we can.  Mr. Smerigan stated that there is only two ways to do this one 
is that they revise the plat and come back; the other would be approving subject to final 
approval by the city engineer but the engineer would need to know what he was approving 
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which he could convey to him.  He believes the record would be less clear if it was done 
that way. Mr. Iafigliola stated that he would be in favor of the first option. Mr. Smerigan 
stated that the simplest and cleanest way and to create the best record would be for them 
to come back with a plat that reflects what they are requesting and let the Commission 
approve that plat.  He suggested tabling the issue until applicant submits a new revised 
plat.  
 
Mr. Iafigliola stated that he thinks it is in the city’s best interest to clean up the parcels that 
the Hawkins own and extend Metropolitan as long as the easement is a public street and 
full width are carried through the parcels. He believes, from his perspective, that he does 
not see why the commission would not approve the request as it benefits the Hawkins and 
the city.  He asked if anyone disagreed. There were no disagreements.   
 
Ms. Hawkins asked if this applicant was something that required waiting 30 days after 
coming back.  Mr. Smerigan replied no as this is not a variance request.  
 
Mr. Iafigliola moved to table Planning and Zoning Case #18-2021 until applicant is ready to 
submit a revised plat; Mr. Thompson seconded.  Poll: 6 ayes; 0 nays. Motion carried.  
 
3. Planning & Zoning Case #19-2021 - Referral of Ordinance 47-2021 for a 
recommendation from Planning and Zoning Commission regarding amendment to the 
Zoning Code Section 1240.09(a)(3)(A) regarding garage square footage. 
 
Mr. Smerigan stated that as the Commission will recall there was a discussion with the 
commission and based on that discussion it was decided that he should draft an 
amendment to be given to Council.  If you will recall there was action done recently to 
decrease the size of free standing garages, unfortunately, the way the code is written the 
Commission decreased the size of all garages and he thinks that was an inadvertent 
outcome of the legislation. This will be corrective legislation and will allow us to go back to 
larger attached garages but keep the detached garages smaller. At the last meeting we had 
someone who wanted to build a three-car garage and we had to grant a variance because 
it doesn’t comply, this would allow people who have attached garages to have three car 
garages. He believes this is in the city’s best interest and fixes what kind of got messed up 
when the other amendment was made.   
 
Mr. Iafigliola asked if someone could help him understand the phrase “including ground and 
upper floors.”  Mr. Smerigan stated that the intent of adding that language was in case 
someone was putting a second floor above a garage.  Mr. Bemer stated that upper floors 
should be storage rather than creating habitable space.  Mr. Iafigliola stated that it states 
each dwelling unit should have a two-car garage, so you cannot build a one car garage.  
Mr. Smerigan replied that is correct and has been in the code for a long time.  Mr. Iafigliola 
stated a minimum of 396 square feet, so let’s say 20x20, for simple math, including ground 
and upper floors.  If you have a 20x20 garage that would be the ground area but he does 
not understand the phrase upper floors and asked if he was allowed to have an upper floor. 
Mr. Bemer stated that the the first time including ground and upper floors should be 
deleted. The whole point was not to allow a habitable second floor that in effect becomes 
as big as a principal residential structure or apartment.  Mr. Iafigliola stated that if there is 
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400 square feet on the first floor and a full loft above would that then considered 800 
square feet but he does not think that is the intent and believes the intent is the concrete 
foundation would be 396 or less.  
 
Mr. Iafigliola asked what the square footage in the current code was. Mr. Smerigan replied 
the maximum is 600 square feet.  Mr. Iafigliola stated that currently it doesn’t matter if its 
detached or attached.  Mr. Smerigan replied correct.  Mr. Iafigliola asked what the number 
was before that.  Mr. Smerigan replied 880.  Mr. Iafigliola replied that also didn’t matter if it 
was detached or attached. Mr. Smerigan replied that’s correct.  
 
Mr. Iafigliola stated so two steps back we were at 880 then we went to 600 now you are 
proposing the maximum for a detached would be 600 on any lot less than an acre and 880 
on greater than an acre so it’s the lot size that pushes the needle one way or the other.  
Attached shall not exceed a max of 880 on any lot greater than one acre and may permit a 
second garage provided the total areas do not exceed 880.  If you have an attached garage 
and its part of your house it would seem appropriate that you could have a little larger 
garage. Mr. Smerigan replied that he does not think the Commission wants everyone to 
come in for a variance that wants an attached three car garage because that doesn’t make 
any sense; we should encourage people to build bigger homes with three car garages so 
outlawing it in the code he believes is not in the city’s best interest. He is trying to clean that 
up and understands that we have had issues with the sizes of freestanding detached 
garages and some sensitivity, so he is not trying to reverse that amendment but to break 
free the issue of an attached garage and go back to the old standard of 880 which we didn’t 
seem to have a problem with.  
 
Mr. Iafigliola asked if Mr. Smerigan felt this was a common size based on other cities, or is 
bigger, smaller, or about the same. Mr. Smerigan replied it was on the smaller side, the 
typical average in Northeast Ohio for maximum garage size is 1,000 square feet.  He stated 
that you can easily get three cars and have room for other stuff like lawn mowers, trash 
containers, etc., so it gives a little flexibility and at 880 you can have a three car garage but 
its tighter.  Mr. Iafigliola stated that if someone wanted to build a 1,000 square foot garage 
they could ask. Mr. Smerigan replied yes, they can get a variance. The idea was to try and 
ease things up so everyone that wants to build a larger house doesn’t have to come in and 
get a variance. In northeast Ohio 1,000 square feet is the most common size for maximum 
garage sizes.   
 
Mr. Iafigliola indicated that he did not know how big his own garage was so he measured it.  
He has a three-car garage that is 20x36 and that is 720 square feet.  This is a three car 
garage with a double door and single door, he wishes he had more room on the sides 
because when you open the door it hits the side wall.  Mr. Smerigan replied that with the 
smaller garages it is difficult opening the car doors in the garage, so it makes it tough 
getting in and out.  If you are someone who is trying to get a car seat in and out in bad 
weather, you want to do it in the garage rather than pulling out into the driveway.  Again, he 
thought it was reasonable to at least go back to where we were, if the Commission wants to 
take it further, he has no objections and believes it would be a positive increase.  Mr. 
Iafigliola stated that he was not disagreeing he is just stating that his garage is 720 but 880 
would have made his garage potentially a little wider and again you can always ask.   
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Mr. Iafigliola stated that the last element he would like to discuss is, “for a lot greater than 
one acre that already has an attached garage, you are permitted to have a second 
detached garage provided that the area of the two does not exceed 880.” Mr. Smerigan 
replied that was correct.  Mr. Iafigliola stated if you have an attached garage and say it’s a 
two car garage but you want to build a new garage it would almost have to be a one car 
detached garage. Mr. Smerigan stated that is the way the code is today. He cannot speak 
to the intent of that because it was before his time; he thinks the idea was that they didn’t 
want someone to end up with so much garage space that the garage overpowered the 
house. So, you could add garage space if you wanted but they wanted to keep it limited so 
they that 880 number was used as the maximum and even if you had a partially attached 
and partially detached, they locked you in at the 880. If you think about it the other way 
around if you had a one car attached garage because the home was built in the 50’s then 
you could build a two car detached garage.  The whole idea was that you were being 
locked into the 880 number.   Mr. Iafigliola stated that if you are going to have a two car 
attached garage, in his mind, attached garages should be treated differently because they 
are part of the normal structure of the house and it would not seem out of line to him if you 
were to build a second detached garage that it could be a little bit bigger to reach the 
maximum footage, but that depends on a lot of different things.  Mr. Smerigan indicated 
that what Mr. Iafigliola is discussing is a policy decision which is for the Commission.  He is 
attempting to correct the inadvertent thing that occurred when the size was decreased to 
600.  The Commission is free to review garages and make other adjustments as they set 
the policy.  
 
Ms. Jansen stated that she would like to see what the Commission members opinions were 
to change the 880 to 1,000 square feet; if this is the norm and would make it easier down 
the road.  Mr. Iafigliola stated that the Commission can make it any number it wants but at 
some point the number becomes too small and no one could build anything and they have 
to come for everything; on the other hand if the number is too big they never have to come.  
He believes that 880 was the old code; 1,000 is somewhat typical and seems like that is the 
range.  In his opinion having the ability to build a larger garage is not necessarily to the 
detriment of the city and seems like there should be some sort of upper cap because if 
someone builds a 1,400 square foot house and then wants a 1,000 garage that would 
seem mismatched.  Ms. Jansen suggested perhaps there should be a percentage.  Mr. 
Iafigliola indicated that he does not want to make this complicated.  He thinks Mr. Smerigan 
makes a good point with the lot size because once you get over an acre that’s seem to be 
better.  Ms. Jansen asked what the minimum square footage for a home was.  Mr. 
Smerigan replied 1200 for one story and 1500 for two-story.  Mr. Iafigliola stated that he 
believes having a little bit bigger garage would not cause him any grieve.   
 
Mr. Pehanic stated that he agrees with the 1,000 square footage then the owner has the 
option to go smaller or build up to the maximum and if he wants more then he could 
request a variance.  Mr. Thompson stated that he was good with 1,000.   
 
Ms. Jansen stated that she does not feel the language “including upper floor” is necessary.  
Mr. Iafigliola stated that if the intent is that we don’t want the upper floor of the garage to be 
a separate rentable apartment because this deals with square footage.  Mr. Thompson 
stated that he is not opposed to the 1,000 square feet. If you go through his development 
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all the garages are two cars, but they are all small probably 600 feet or less and everyone 
has cars sitting outside.   
 
Ms. Jansen asked of the difference was two to a three car garage.  Mr. Iafigliola stated that 
the number of openings doesn’t matter it’s the square footage that we are discussing.   
 
Mr. Smerigan stated that this amendment will not affect any homes that are currently built 
but it will affect the newer ones being constructed and if someone builds a house with 
garage space that is so tight that is inconvenient he does not know if that is helping us.   
 
Mr. Bemer stated that he is looking at the entire code and subsection (b) talks about the 
detached accessory building and by having the same maximum square footage in the 
smaller lots versus the one acre and above may somewhat be inconsistent with (b) 
because that would allow for another detached accessory building.  Mr. Iafigliola stated that 
the codes states one detached accessory building shall be permitted on a lot less than one 
acre in addition to a detached garage provided the area of the detached accessory building 
does not exceed 140 square feet, which is a shed.  The next clause states for lots of or 
exceeding one acre the maximum area of such building to be 3,000 square feet or 3% of 
the rear yard whichever is less, so there is a percentage.  Mr. Bemer indicated that he 
believes that (b) is good.  Mr. Smerigan stated that the problem has simply been 
subsection (a) and is only with a three car garages since we made the change to 600. 
Again, if you have the opportunity to do a code amendment you might as well clean up 
what you can and if you want to increase the minimum for a two car garage he thinks that 
makes sense and if you want to go to 1,000 square feet for an attached garage he thinks 
that makes sense too.  
 
Mr. Bemer stated that the code does not provide for any prohibition on habitability. This 
usually starts this is my peloton room then turns into an office.  The question is whether this 
community is comfortable with large garages with the second floor becoming habitable 
dwellings which is what he sees happening in other communities.  Mr. Smerigan stated that 
he does not see as an issue with freestanding garages because we have the 9-foot wall 
height and the 15-foot total height maximum and you would not be able to get a second 
floor in a detached garage based on our requirements.  Obviously, you could have a room 
above the garage in the house, but he does not know if that would make a difference if its 
an attached garage. For example, in his house his office is above the garage so when you 
look from the street there is a window above the garage that goes into his office. He does 
not know if that would be an issue because it is just square footage in the house at that 
point. The detached garage would be the issue but with our height limitations for walls and 
total height he does not believe you could get a habitable space above the garage.  Mr. 
Iafigliola stated that he believes Mr. Bemer is referencing a different topic than what is 
being discussed.  He thinks what Mr. Bemer is referencing is if someone were to take in a 
“wayward” nephew and let them live in their garage but that is not what we are talking 
about.  Mr. Smerigan stated that if someone came in to get a building permit to convert 
their garage they would be told that they would have to build a two car garage, but if 
someone just uses their garage in another way like putting their exercise equipment out 
there or other stuff and park their cars in the driveway there is no way we will know 
because we are not going to go around and open people’s garage doors to see how they 
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are using the garage. If they convert the garage then we know or if they take off the garage 
door and try to install plumbing we would force them to build another garage. If they simply 
use their garage in some other fashion, there is no way for us to enforce or control that.  
Mr. Bemer stated that this is a real problem in built up communities as they are looking for 
more space. The question is should they be adding on to their existing structure or can they 
use their garage as a second home and the push is to install permanent stairs and a 
bathroom then all of a sudden you have a second habitable dwelling. This is a burning 
issue in another community so that is why there is a question. As he looked through the 
code there is no control over identifying garages to be used for the purpose of storing 
vehicles, yard equipment, seasonal equipment, tractors, etc., so he is pointing it out as 
something for consideration. This probably isn’t an issue at this point because we still have 
the space to develop but is something to consider.  
 
Mr. Iafigliola stated that the Commission made a few changes which include basically 
anything 880 increased to 1,000; we struck all phrases containing “including ground and 
upper floors” and we changed the 396 to 484. The greater than or less than an acre will 
remain the same.  He thinks the intent of what Mr. Smerigan wrote is very well done and 
the Commission has put good thought into it.  
 
Mr. Iafigliola moved to recommend adoption to Council with the following modifications: 
increase 880 square feet to 1,000 square feet; increase the 396 square feet to 484 square 
feet; remove all phrases containing “including ground and upper floors”; Ms. Jansen 
seconded.  Poll: 6 ayes; 0 nays. Motion carried.  
 
4. Planning & Zoning Case #20-2021 - Referral of Ordinance 50-2021 for a 
recommendation from Planning and Zoning Commission regarding amendment to the 
Zoning Code Section 1274.03(a)(2)(A)(1)(b) regarding fencing requirements. 
 
Mr. Smerigan stated that in the current code, which is not very common, we require that 
someone who wants to put up a fence has to mark the property lines and require that the 
neighbor’s sign off and agree that this is the property line. The problem is that we have now 
turned zoning enforcement over to the neighbor and we have had neighbor’s who don’t get 
along and they say they will not sign so you can’t get your fence permit and that is not how 
this is supposed to work. He wants to change it to simply have the applicant certify that 
they acknowledge that it is their responsibility to get the fence on their property and that by 
issuing the permit we are not certifying the location because the city does not have a 
survey crew go out and locate these things.  We have people who have a surveyor lay it 
out for them but the way the code is written they still need to their neighbors to sign off and 
there are a lot of times that it won’t happen. We also have the problem with foreclosed 
properties where you can’t get the neighbor to sign off because there is no neighbor and 
they get caught in a loop with the bank or court.  Again, this has come up numerous times 
in his short time with the city, and the solution is to simply eliminate the requirement of 
having the neighbor sign off because he thinks it’s an improper delegation of authority 
anyway.  
 
Mr. Thompson stated that he is responsible for that and he is not disagreeing that it could 
be better but what happened is the neighbor would put up the fence on what you believe is 
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your property and then it became your responsibility to have it surveyed to prove that it was 
on your property after the fence was put up. We were trying to elevate that problem so the 
one putting up the fence had to prove he was putting the fence on his property.  Mr. 
Smerigan stated that the problem is by doing that you are getting the city in the middle and 
being the arbiter of a boundary dispute and the city has no authority to do that and no 
position to do that. Mr. Thompson stated that the city is granting the permit. Mr. Smerigan 
stated that the city is granting a permit based on the representation that is made to them, 
that the fence is being placed on their property, that is why this certification was included 
which says that you understand it is their responsibility to have it on their property. The city 
is authorizing the permit to be on their property not the neighbor’s property and it is their 
obligation to get it on their property.  No matter how good we do it in the office when 
someone goes out and drills the post holes we still don’t know where they are and even if 
he were to go out and inspect it unless he brings a survey crew we still don’t know where 
they are.  He thinks the clarification has to be that if there is a boundary dispute its between 
the two neighbors and they settle that in court; the city is issuing a permit to construct a 
fence on a piece of property if they don’t get it on their piece of property that is solely their 
responsibility. He does think the city wants to be out there trying to decide where the 
boundary is because we do not have the capability to do that.  Mr. Thompson stated that he 
understands but he thinks the person putting up the fence is the one that is responsible for 
proving that it’s on his property. We didn’t have that before so people would put up fences 
and we found a number of them across the city where the fence was actually on the 
neighbor’s property. Mr. Smerigan replied that we do make people do surveys and submit 
the information but there is still no guarantee; the neighbor could say that he disagrees and 
will have another survey done and they are going to argue. The city is not certifying the 
survey all we are saying is that the applicant gave enough information for us to think that 
they are putting the fence on their property, but it is their obligation to get it on their 
property. He does not know how else to do that because we have had the situation where 
the neighbors just won’t sign so what is the city supposed to do never issue the guy a fence 
permit because his neighbor won’t let him have it. Mr. Thompson replied no; the purpose 
was if the neighbor wouldn’t sign then all they had to do was prove he was putting it on his 
property. Mr. Smerigan asked to prove it to who.  Mr. Thompson replied prove to the city 
with the drawing being submitting the location of the fence. Mr. Smerigan stated if they do 
that then we take the neighbor out of it all together.  Mr. Thompson stated that he is fine 
with that as long as someone is certifying because before the burden of prove fell on the 
neighbor and that wasn’t fair.  Mr. Bemer stated that fences are a pain for every community 
and what Mr. Smerigan is saying is absolutely correct the city cannot be the arbiter of 
property boundaries there are other procedures. He asked if the city did intent to build signs 
for fences or require at least a notification to the adjoining properties.  Mr. Smerigan replied 
that we send out notifications which he does not have a problem its having them sign off 
saying that they agree. Mr. Bemer stated that he agrees with not asking for a sign off.  
 
Mr. Iafigliola stated he hears what Mr. Smerigan, Mr. Bemer and Mr. Thompson are saying 
and it seems like we have a broken system and there are a couple things; Section (B)(2) 
states that the abutting neighbor shall submit written approval. He believes that everyone is 
in general agreement that we can eliminate that.  He stated that he has four ideas: (1) first 
thing is you have to submit a building permit and with that should include an arm’s length 
professional survey; (2) implement a reasonable waiting period such as 30 days, like a 



16 

 

variance, with notices mailed; that will give someone 30 days to hire a surveyor. He stated 
that court is always an option, but you will have done your due diligence if its surveyed and 
staked and you give 30 days for someone to object this would eliminate the neighbor’s 
approval.  Mr. Thompson stated that these steps were not in the code before and you didn’t 
have to prove anything. He could have drawn the fence on a napkin and said it was on his 
property then submit it to get a permit. Mr. Smerigan stated that the city makes people 
survey the corners and property; he is trying to eliminate the whole business of having to 
have the neighbor sign off. He realizes that if the neighbor doesn’t like where the fence 
goes they still have the problem of hiring an attorney and surveyor it but that is the way it is 
between neighbors. The city is not in the position to say we have decided that this is where 
the line is. Mr. Iafigliola stated that Section (2)(A)(1) states the location of the property line 
shall have been determined and documented by a professional licensed surveyor and the 
boundaries marked by pins or stakes; he believes that should be left and Mr. Smerigan 
agrees; the next is (b) applicant shall provide to the building department (1) a statement 
that it has been marked and the location is available for viewing, this could be eliminated 
and changed to signing a certification that they are responsible for ensuring that the fence 
is on their property; but that does not guarantee or certify location relative to the property 
lines.  As long as you have it professionally surveyed, he still likes the idea of having a 
waiting period.  Mr. Thompson stated that the Commission has made people come before 
them a second time because they have to have their property surveyed and plotted out.  
Mr. Bemer stated that is for a permanent process but fences are not.  Mr. Thompson I 
stated that he understands that but if you didn’t want to pay a professional licensed 
surveyor to do this and all the neighbor’s agreed on where the fence would be built then it 
would not be a problem that’s all this clause was put in for to give the property owner two 
choices get it surveyed and put the fence up on his property as determined by the surveyor 
and he understands that a third party could install it in the wrong place but then that’s a civil 
case or if all the neighbor’s agree then they bring in a letter signed off saying everyone is in 
agreement; now maybe there is a better way to do or maybe it doesn’t need to be in there. 
Mr. Iafigliola stated that something isn’t working and has to change. Mr. Thompson asked 
what the certification was and who would sign it. Mr. Bemer stated that the certification it 
puts the burden on the property owner who wants the fence; if there is an objection the 
Commission has appeal jurisdiction but a surveyor will add $500 to $600 to the fence price 
so be mindful of that.  Mr. Thompson stated that he is okay with a waiting period. Ms. 
Jansen asked if a property would have to choose either one of the two. Mr. Thompson 
replied that it is one of the two. Ms. Jansen asked if there was some type of number that 
should be in there indicting a survey that’s been done in the last “x” amount of years. Mr. 
Iafigliola replied no because a survey is good forever, what you own you own indefinitely.  
Ms. Jansen asked what the average cost for a survey was. Mr. Iafigliola replied $1,000.  
Mr. Smerigan stated that for a typical city lot it would probably be $1,000; if you wanted to 
have one of the bigger parcels done it would be more.  He stated that when these lots were 
originally created that were pins put in at the corners so if you can find your pin would it 
really necessary for to spend another $1,000 on top of the cost of the fence but then if the 
neighbor wants to argue about whether or not that pin is accurate there is no way to prove 
that anyway. So, if someone goes out and finds their corners and they bring us the drawing 
and ask for approval he would be okay with that.  He wants to get away from this whole 
business of having the neighbor’s sign off and he does not know if it makes sense to force 
someone to do a complete survey of his property. We had someone the other day that only 
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wanted a partial fence and in their case they were doing it on the side lot line and then over 
to the house and the other fences were already there. Now, we know where the sidewalk 
and the side of their house is so would it really be necessary for them to go out and hire a 
surveyor to get the permission for that fence as their neighbor has nothing to do with the 
fence because the abut the street and not a neighbor; but the way the code is written the 
building department has to get all the neighbor’s that abut someone to sign off.  Mr. 
Iafigliola stated that in that situation you could hire a surveyor, which doesn’t seem 
reasonable, or have the neighbor who is literally across the street but happens to be owned 
by a bank and they are not signing.  Mr. Smerigan stated that is the box we are putting 
people in, so we are making it very expense to fence a property.  Mr. Thompson stated that 
if the pins are already there then it’s already been done by a licensed surveyor and we 
have those records. Mr. Smerigan stated that is what he is saying rather than telling 
someone they have to have it resurveyed because if you have to have it resurveyed even if 
the pins are there the guy will charge to come out and it’s going to be $1,000. Mr. Iafigliola 
stated that it seems like there should be another clause but he is unclear on how to phrase 
it.  We all seem to be in agreement that if you have a professional licensed surveyor then 
you don’t need signatures.  But, if they know where the pins are located, and assuming 
they have not been moved, you could have the neighbor’s sign off, but if that neighbor is 
not present or do not get along then you have to spend all this money, so is there another 
option.  
 
Mr. Smerigan replied that this week we approved building permits for three homes in 
Western Reserve West, all those home permits have survey drawings attached to them.  
All those lots have corner pins so if someone comes back in the next year to add a fence to 
their property, they are going to use that survey drawing and draw a fence and they will go 
into the building department and ask for a permit and given the fact that the lot was 
surveyed, the pins were put in, why wouldn’t we just issue the permit.  Mr. Iafigliola asked 
why the building department could not issue the permit.  Mr. Smerigan stated that is what 
he is saying that the permit should be issued.  Mr. Thompson stated that in his opinion 
under option (A) they could.  He stated that we ran into problems with old Westview and a 
few other places where they were old parcels, and nobody knows where the pins are, but 
the guy wants to put a fence up and he thinks that’s his property. These are the things that 
he dealt with on Council and we had at least one or two a year which is why we changed 
this. It became if you built a fence on my property then the adjoining property owner had to 
prove it and then question was why do I have to prove it why can’t the city have some kind 
of ordinance.  He stated that for the newer properties we have all the records but what if 
that information is not there.  Mr. Smerigan stated that if they draw their fence on that 
survey drawing even though the survey wasn’t done for the fence because there are folks 
arguing the way this is written you have to do a survey for the fence and he thinks that you 
should just have a drawing that is accurate so we can issue a fence permit.  Mr. Thompson 
stated that he agrees and does not have any issues with that. Ms. Jansen stated that it 
states that you do not have to do both.  Mr. Thompson stated that in areas where there are 
not subdivisions, in the older parts, that is where we ran into issues.   
 
Mr. Iafigliola stated that there seems like there is a disconnect, Mr. Smerigan has written 
what he thinks needs to be changed and Mr. Thompson believes what is written is okay. 
Mr. Thompson replied that it could be improved. He is not opposed to improving it because 
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he understands what the problem is, but he just wants to make sure. The reason this came 
about was specifically because fences were getting erected and now the burden of prove 
was on the other property owner and we found a number of them even in subdivisions that 
had been done.  Mr. Bemer stated that homeowners would point to their bank survey which 
is usually terribly inaccurate and that could be another problem, so the survey has to be 
done by a licensed surveyor. The other is kicking the matter before this Commission on 
objections, making sure there are proper notifications to the adjoining property owner, and 
if there is an objection filed with the building department this Commission would then have 
the authority and more than likely mandate that look if you want the fence it is your burden 
to prove the property line you will have to get a survey. In those situations maybe 10% of 
the residents have problems with their neighbors and 10% of those cases would come here 
that still does not obligate the other 90% of the people who are looking for fences to have to 
go through that expense.   
 
Mr. Iafigliola stated that (2)(A)(1)(b) he is okay with removing with #1 remaining. In other 
words, if you want to have a survey you need to mark it out so the neighbor can see and 
maybe add a timeframe. He thinks (b)(2) is causing the problem because the abutting 
neighbor has to sign it, and that neighbor could be a bank or a neighbor they do not get 
along with and there are huge delays.  He stated that the Commission does not have to 
take action tonight and can think about it for a little while.  Mr. Thompson stated that if the 
neighbor’s get a chance to see which is why #1 is in there; he can see striking #2. If 
everybody agrees that the fence is on the line, then build it; but it should be marked out 
then the neighbors have an opportunity to see what is being done.  Mr. Iafigliola stated that 
if you go through the trouble of marking it out he thinks it should say the location is 
available for viewing by the abutting neighbors for a period of 30 or 15 days.  Mr. 
Thompson stated that a case in point is that one of the fences was proven to be on the 
neighbor’s property and the city had to force the guy to take the fence down and put it on 
his property and that wasn’t pleasant for the city so it’s a lot of unpleasantness going all the 
way around for everybody. If we could come up with something that works he would be all 
for it because fences are terrible.  Mr. Iafigliola suggested that the Commission think about 
this issue for a little while.  
 
Ms. Jansen asked if the Commission should review the entire section including the design 
requirements, height requirement, etc. Mr. Iafigliola stated that would make sense since we 
are making some changes.  
 
Mr. Iafigliola moved to table Planning and Zoning Case #20-2021, a referral of Ordinance 
50-2021 as it relates to zoning code section 1274.03(a)(2)(A)(1)(b) regarding fence 
requirements; Ms. Jansen seconded.  Poll: 6 ayes; 0 nays. Motion carried.  
 
COUNCIL LIAISON REPORT – No Report – Mr. Iafigliola indicated that he asked Ms. 
Jansen privately at the beginning of the meeting to delay, for a little longer, the parking 
report that she put together.   
 
OTHER BUSINESS – Mr. Pehanic stated that he would like to suggest if there are 
variance requests on the agenda prior to the beginning the Chairman should administer 
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the oath to everyone in the audience. Mr. Iafigliola indicated that he was not opposed to 
that.   
 
Mr. Iafigliola stated that he handled the six questions a little differently and asked if 
there was any feedback.  Mr. Bemer stated that it is the Commission’s review that is 
critical and as long as everyone has the option of commenting on his findings that was 
fine.   
 
 
APPROVAL OF MINUTES – Mr. Pehanic moved to approve the minutes of September 15, 
2021, as modified; Mr. Thompson seconded.  Poll: 6 ayes; 0 nays. Motion carried.  
 
 
ADJOURNMENT: Mr. Iafigliola moved to adjourn; Mr. Thompson seconded.  Voice 
Vote: 6 ayes; 0 nays. Motion carried.    
 
Meeting adjourned at 9:47 p.m.  

              
Planning & Zoning Commission Clerk      Date 
 
 
 
              
Planning & Zoning Chairman       Date 
 


